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Thomas A. Moran. 





At the bar of Chicago, among many men of | 


ability Thomas A. Moran occupies a large 
place. Heisa native of Bridgeport, Conn., 
where he was born October 7, 1839, but when 
he was seven years old he went with his family 
to Bristol, Kenosha County, Wis. There he 
lived on a farm until he was nineteen years 
old. His study in the common school was 
supplemented by much reading and by several 
terms’ attendance at Liberty Academy, Salem, 
which was 3 miles from his home. He began 
the study of law when he was about twenty 
years old, in Kenosha, and paid his expenses 
during the time of his law studies chiefly by 
school teaching. He returned to the farm in 
1862 and managed it for one season on account 
of his father’s illness, but in 1864, after the 
death of his parents, he entered what is now 
the Albany Law School, and graduated, and 
was admitted to the bar in 1865. In Novem- 
ber, 1865, he went to Chicago and began his 
eminent career at the bar of that city. It is 
said that he had more cases in courts of record 
during the fourteen years following than any 
other lawyer in Chicago. As a student he had 
delighted in debate and oratory, and by his 





}experience in the courts he became an elo- 


quent advocate. 

He was elected a judge of the circuit court 
of Cook county in 1879 for a term of six years, 
and was re-elected in 1885, and again in 1891. 
But after seven years’ service on the bench of 
the circuit court he was assigned by the su- 
preme court to the appellate court of the first 
district of Illinois, and continued in that posi- 
tion until 1891, when he resigned and returned 
to practice at the bar. His reputation as a 
judge, both at the circuit and on the appellate 
bench, is an enviable one. Uniformly courte- 
ous to all members of the bar, his patience in 
listening to even the humblest of them, added 
to his conspicuous ability in the decision of 
difficult questions of law, combined to win for 
him great respect and admiration. Since re- 
tiring from the bench his great abilities are in 
demand for important cases. 

The Chicago College of Law in 1889 ob- 
tained his services as an instructor. In that 
capacity he is peculiarly successful; the value 
of his lectures in the post-graduate course of 
that institution is so great that many experi- 
enced attorneys have gone to the institution to 
hear them. 

Judge Moran began his political life as an 
ardent admirer of Stephen A. Douglass, and 
has been a lifelong and influential democrat, 
but has never allowed politics to interfere 
with his profession. He has always been 
faithful and courageous in his advocacy of 
policies which he believed to be for the public 
good. His sturdy refusal to surrender his own 
convictions at the request of his party led 
him, in 1896, to reject the democratic plat- 
form and candidates. He was active and in- 
fluential in the movement which led to the 
Indianapolis Convention, in which he partici- 
pated and seconded the nomination of Senator 
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Palmer for president. 
movement by speeches during the campaign. 


He supported the 


During more than thirty years’ experience 
at the bar of Chicago, extensive law practice, 
eloquent advocacy, and distinguished services 
on the bench and as instructor of law, as well 
as constant interest in public affairs, have 
made Judge Moran a conspicuous representa 
tive of the legal profession. 


—o 


The Dangers of Education. 


Some of the most astounding statements ever 
made by a scholar are made by Professor 
Harry Thurston Peck in the July ‘‘ Cosmo- 
politan.” One is that the scheme of universal 
education ‘*fatuous” and 
Another is this: That education should pro- 
duce ‘‘a small and highly trained patriciate, a 
caste, an aristocracy, if you will. For every 
really great thing that has been accomplished 
in the history of man has been accomplished 
by an aristocracy.” 


is “dangerous.” 


Every historian and every student of history | 


knows that the development of civilization 
has largely consisted in the struggle of the 
common people to wrench their own rights 
from aselfish and brutal patriciate. 


in such struggles. 
from the aristocratic party. But aristocracy 
as a class everywhere and always has clung 
tenaciously to all the monopolies and selfish 
advantages it could grasp, and to all the rights 
of the common people that it could usurp. 
Yet here is a man in a college chair who coolly 
credits to aristocracy every really great thing 
accomplished in the history of man. 

The theory that education for the common 
people is is not a new one. 
has been from the beginning the hypocritical 


‘*pernicious” 


argument of everyone who wished to keep the 
people ignorant in order that he might more 


easily drive them ‘tin harness.” 


rally to the lips of tyrants, slave drivers, extor- | 
tioners, and the whole unrighteous brood of 
those who flourish on the ignorance of others, 
But in halls of learning and on the lips of a 
scholar such a doctrine is like blasphemy in a} 


sanctuary. 
sympathy as well asintellect. It should culti 


vate humanity and “‘the humanities” together. 


True scholarship is, above all things, demo 


cratic. 


It is true | 
' 
that many an educated man has led the people | 
| 
Often the leader has come | 


It 


It comes natu- 


A truly liberal education develops 
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session. The narrow, illiberal, and retrograde 
policy of exclusiveness in scholarship, making 
‘‘a small and highly trained patriciate,” has 
no place in an age of increasing enlighten- 
ment. ‘‘Inspiration drawn from the classic 
past” points forward, not backward. It does 
not say that because the bulk of the Greeks 
were helots the masses in America must not 
aspire to any higher lot. Yet Professor Peck 
thinks that any share of education for them 
would breed discontent and make them ripe 
for the work of the agitator. His idea of a 
remedy for discontent seems to be, not to re- 
move its causes and thus promote civilization, 
but to keep the people in such sodden igno- 
rance that they will not know enough to be 
discontented. 

If Professor Peck could only persuade the 
mass of American citizens that they need no 
education because, as he says, with supercili- 
ous. brutality, they must be hewers of wood 
and drawers of water, and are best off when 
‘* driven in harness” by a patriciate, he might 
i delight those who want to do the driving. 
But if he and they expect this result, they are 
undoubtedly the victims of delusion. Intelli- 
gence is already too widespread to be monopo- 
lized. More, not less, is needed. The remedy 
for misdirected education is a wiser directign, 
not The most ignorant are the 
most dangerous. Unreasonable discontent can 
be cured by enlightenment. Reasonable dis- 
| content can be cured only by the removal of 
This will be done by better realiza- 
tion of our constitutional guaranties of the 
‘*equal privileges and immunities of citizens.” 

The professor’s lament that the university 
has been ‘‘ swamped by the influx of the mob,” 
and that scholarsiiip has been degraded to the 
The 
idea that what he calls a *‘sublimated type of 
tinker” should be classed with ‘ university 
men” arouses his scorn. This refers to the 
merely scientific persons, such as chemists, 
electricians, and others who deal with practical 
matters and by their constant enlargement of 
man’s dominion over nature mightily advance 
human progress every decade. They do not 
draw their inspiration from that ‘‘classic past” 
| when a small patriciate heartlessly trampled 
on the 

the thin surface of the pseudo-civilization, 
| but find it in the conquest of nature for the 
| benefit of mankind in the present and the 
| future. To such utilitarian persons he would 


ignorance. 


its causes. 





plane of mediocrity, is very pathetic. 


wretched millions who were below 


It loves to communicate knowledge | evidently give no place among scholars, or 
to all the world, not to hold it as a selfish pos- | at least among ‘‘ university men.” 
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An educational policy is ‘‘ fatuous” only 
when it fosters narrowness and caste feeling 
rather than breadth and catholicity of mind; 
it is ‘‘ dangerous” only when it aims at selfish- 
ness and monopoly. Such an Asiatic policy 
is suited to minds with a top-dressing of edu- 
cation, who despise humanity and adore aris- 


tocracy. 
J 


Liability for Lying. 

** Whosoever loveth and maketh a lie” may 
be warned by the recent English decision at 
ust prius in the case of Wilkinson v. Down- 
ton. A cause of action for telling a wilful lie, 
which so shocked a woman as to cause her 
serious illness, was sustained. The lie con- 
sisted in the malicious statement that her hus- 
band had been seriously injured in a smash-up 
and had sent for a cab and pillows to bring 
him home. This is a pioneer case on the sim- 
ple question of the liability for telling a mali- 
cious lie which causes a shock and illness, 
although cases somewhat similar have pre- 
viously arisen. The fate of the case in the 
higher courts is yet to be determined. 

Fright as a basis of a cause of action is the 
subject of a note to Emory o. Pittsburg, C. C. 
& St. L. R. Co. (Pa.) 14 L. R. A. 666, but 
the cases there considered did not include 
cases of fright produced by lies. 

The basis of liability in such a case seems 
clear. There were a malicious purpose and a 
wrong act causing a substantial injury. Here 
the injury is to health ; in libel or slander it is 
to reputation. Here the injury is direct and 
immediate, coming by shock and illness upon 
the very person to whom the lie is told; in 
libel or slander it is more remote, coming by 
an effect on the minds of third persons who 
are thereby prejudiced against the party de- 
famed. Both in the character of the injury 
and the directness of its connection with the 
wrong the present case has in principle quite 
as strong a basis as the long-established actions 
for defamation. 

The only ground on which a court can rea- 
sonably hesitate to sustain a case of this kind 
is that of the possible fraud of the plaintiff in 
simulating injuries to health that have not 
really been sustained. It is on this ground 
that some courts, as in Mitchell v. Rochester 


R. Co, 151 N. Y. 107, 34 L. R. A. 781, refuse | 


to follow such modern decisions as allow a 
recovery in a negligence case for mere fright 





or nervous shock, even if it results in physical 
harm. But in case of malicious wrongs, these 
courts might not so restrict the recovery. 
| Even in negligence cases, fright or nervous 
shock accompanying some actual bruises, and 
aggravating or complicating the direct physical 
injury, is a very common consideration. It 
| Seems to be quite as dangerous an element in 
such a case as when the injury is charged to 
fright or shock alone. Doubt on the question 
whether the injury from nervous shock 
should have been anticipated is also a con- 
sideration in denying recovery therefor in a 
negligence case. But when the injury is 
malicious the defendant is less entitled to the 
benefit of any such doubt. 

The final decision of this English case, if it 
| Sustains the action, will mark a distinct ad- 
| vance in the definition and establishment of 
| personal rights which the law will enforce. 


Telephone Evidence Again. 


The reference in our last number to the 
;}amusing newspaper news of a ‘‘ new prece- 
|dent” in the evidence of telephone conversa- 
| tions caused one of our correspondents, as he 
says, ‘‘to smile audibly.” As another indica- 
| tion of the wide-spread knowledge of the sub- 
| ject, and the probability that the reporter did 
| not get his law news from any legal source, he 
calls attention also to an extensive article pub- 
|lished in the ‘‘ Northwestern Law Review” 
| in May, 1896, reviewing many cases on the 
subject. But the journals which have been 
stultified by publishing the absurd statement 
| that the admission of such evidence has just 
been made for the first time will doubtless con- 
| tinue to gather their usual rank crop of inac 

curacies, 








Discouraging Interstate Comity. 


The comity exercised in respect to receiver- 
ships of foreign corporations toward a receiver 
appointed at the home of the company may be 

| somewhat affected hereafter by the recent In- 
diana decision in Schmidt o. Failey, 47 N. E. 
326, holding that the Indiana receiver of the 
| Iron Hall must pay taxes on all money in his 
hands, although much of it had been paid over 
|} to him under orders of the courts by receivers 
of the organization in other states, with the 
understanding that the funds on final distribu- 
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tion should be ratably distributed among the | 
claimants in all the states. The decision could | 
hardly be otherwise under the Indiana statute 
requiring ‘‘all property within the jurisdic. 
tion of this state” to be taxed; but neverthe- 
less courts in other states may not relish the 
situation. It amounts to their furnishing to 
the state of Indiana for taxation funds col- 
lected and, in large part at least, properly dis- 
tributable in sister states. 

A court may naturally prefer in such a} 
case to keep the funds at home, so that if they 
are to be taxed its own state may have the 
benefit of the tax. 

Different views of the matter have been 
taken by the different courts. In Connecticut 
the court refused to turn over to the Indiana} 
receiver the local funds unless ‘‘ satisfied that | 
no injustice would thus be done” to the citi- 
zens of Connecticut. His claim to the funds 
in that case was rejected on the ground that | 
there was a lien on the funds for the benefit of | 
Connecticut members. Fawcett o. Supreme 
Sitting (Conn.) 24 L. R. A. 815. But, on the 
other hand, the courts of Massachusetts and 
Michigan recognized the claim of the Indiana 
receiver to similar funds on condition that 
claims in all the states should share pro rata 
in the Indiana distribution. Buswell v. Su- 
preme Sitting (Mass.) 23 L. R. A. 846; Baldwin 
@. Hosmer (Mich.) 25 L. R. A. 739. 
Maryland the court turned over the local funds | 
to him after retaining enough to pay estab- | 
lished debts. Failey v. Fee (Md.) 32 L. R. A. 
311. 

The contingency of an Indiana tax on funds 
thus turned over was doubtless not thought of. 
But now, to the extent of the tax, the shares 
of claimants in all the states are depleted for | 
the benefit of the treasury of Marion county, | 
Indiana. Hereafter in determining whether | 
funds of an insolvent corporation shall be sent 
to another state for distribution their liability 
to taxation may possibly have some weight. 
This consideration will tend to discourage in- 





So, in 










COMMENT. 


This gigantic newspaper trust seems to have 
entirely escaped the attention of those journal- 
ists who are chronically frantic over other 
monopolies. All the anti-trust dailies who 
belong to the Associated Press will, of course, 
be unsparing in their denunciation of this in- 
iquitous news trust as soon as their attention 
is called to it. Their editorials on that sub- 
ject will be interesting. If these do not ap- 
pear at once it will be because the editors have 
not yet learned of this trust, In that case sub- 
scribers should write letters calling attention 


| to the subject. 


The liberty of the press is sacred to every 
journalist. In the opinion of many of them 
it extends even to libels, indecencies, and lies 
of all sorts which have to be published be- 
cause they are ‘‘news.” A news ‘‘ octopus” 
with its grip on all the great dailies, dictating 
what it will for publication or suppression, 
makes a sardonic burlesque of the liberty of 
the press. The eloquence of the newspaper 
editors aroused thereby may be imagined,— 
and, indeed, must be until such time as it ap- 
pears in print. 


Index to Notes 


IN 


LAWYERS’ REPORTS, ANNOTATED. 
Book 35, Parts 5 and 6, 


_ Mentioning only complete notes therein con- 
tained, without including mere reference notes to 
earlier annotation. 


Adverse Possession; by donee under 
parol gift:—(I.) General doctrine; (II.) 
assertion o€ titie against donor; (III.) in- 
terruption by donor's acts; (LV.) effect 


of statutes as to slaves 835 


terstate comity in the case of ancillary receiv- | Attachment; right of creditors to question 


erships, 


Monopoly of the Press. 


A gigantic newspaper monopoly is discussed 
by Thomas W. Brown, in the current num- 
ber of the ‘‘American Law Review.” He 


calls the Associated Press ‘‘a monopoly the 
most complete and unassailable in existence.”’ 





validity of attachment :—(I.) What cred- 
itors may question the validity of attach- 
ment: (a) creditors interested in the 
property attached: (1) attachment cred- 
itors; (2) judgment creditors; (3) mort- 
gage creditors; (4) partnership creditors; 
(5) garnishee having an interest; (6) gen- 
eral creditors in absence of defendant; 
(b) receiver or assignee of creditors: (1) 
insolvency gives an interest in the prop- 
erty ; (2) rule as to receivers ; (3) rule as to 
assignee; (II.) how creditors may ques- 
tion the validity of attachment: (a) in the 
absence of statute relating to interven- 
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tions: (1) motion in court of law; (2) by 
other proceedings at law; bill in 
equity ; (b) by proceedings under a stat- 
ute: (1) intervention and defense: (a) the 
provisions; (b) the pleading; (2) not by 
proceedings in another court; (3) asser- 
tion of vendor's lien or privilege; (IIT.) 
for what creditors may question the va- 

lidity of attachment: (a) in general; (b) 

for want of cause of action; (c) for ille- 

gality or irregularity in the proceed- 

(1) in general ; (2) for lack of ground 
for attachment; (3) for insufficiency of 
affidavits; (d) for fraud and collusion: 
(1) rule stated generally ; (2) in amount of 
demand; (3) in preference of creditors; 
(4) in benefit to debtor himself; (5) other 
frauds and deceits; tor injury to 
vested right by alteration of the amount 
claimed ; ([V.) at what stage of the pro- 
ceeding creditors may question the valid- 
ity of the attachment: (a) before the 
trial; (>) after trial 

Attorney General; power to dismiss pros- 
ecution, see CRIMINAL LAW. 

Bills and Notes; effect of seal on the nego- 
tiability of a bill or note:—In general; 
note of corporation; ignoring seal; stat- 
utes 

Negotiability of note payable out of par- 
ticular fund :—In general; orders payable 
out of particular fund not bills of ex- 
change; analogous rulings; money pay- 
able absolutely; draft against consign- 
ments 

Negotiability of note payable to trustee 

Carriers; effect of strikes upon the rights 
and liabilities of a carrier:—(I.) Duty to 
accept freight or furnish cars; (II.) de- 
struction of property; (III.) delay in 
transportation: (a) in general; (>) mere 
refusal of employees to work; (c) effect 
of violence and intimidation; (d) strike 
on connecting line ; (e) sale of perishable 
property ; ([V.) delay in unloading vessel 

Constitutional Law. See CRIMINAL Law. 

Criminal Law; cruel and unusual punish- 
ments :—(I.) Constitutional and statutory 
provisions; (II.) general principles gov- 
erning punishments: (a) cruel and 
unusual; (b) legislative control; (c) dis- 
cretion of court; (III.) nature of punish- 
ments: (a) penitentiary; (b) flogging and 
other corporal punishments; (c) convict 
labor; (d) hard labor; (e) house of ref- 
uge; (f) imprisonment for costs; (g) 
fine or imprisonment; (h) special stat- 
ute; (i) imprisonment for life; (j) dis- 
franchisement and forfeiture; (k) duck- 
ing stool; () bread and water; (IV.) 
punishment for particular crimes: (a) 
arson and burning; (b) assault and bat- 
tery; (bb) bastardy; (c) burglary; (cc) 
carrying concealed weapons: (d) common 
scold; (dd) conspiracy; (e) counterfeit 
coin; (f) disorderly houses and persons; 
(g) dueling; (h) false pretenses, cheats, 
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ings: 


(e) 
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and frauds; (i) fishery and game-law of- 
fenses; (j) fornication; (k) gambling; 
() highway offenses; (m) horse stealing; 
(n) larceny; (0) libel; (p) liquor law of- 
fenses; (gq) murder and manslaughter; 
(r) nuisance; (s) profane language; (t) per- 
jury ; (u) rape; (v) receiving stolen goods; 
(w) robbery; (z) special statutory offenses; 
(y) unlawful publications; (yy) vagrancy; 
(z) violation of ordinances; (V.) extent 
} of United States Constitution; (VI.) in- 
creased punishment, second offense 
Power of a public prosecutor to dismiss 
a prosecution:—(I.) The origin and na- 
ture of the power; (II.) the power ab- 
solute, when and where: (a) in general; 
(b) after verdict; (III.) the power limited 
by the will of the court, when and where; 
(IV.) the court may advise, but cannot 
compel the exercise of the power; (V.) 
the power limited by the will of the ac- 
} cused, when; (VI.) the power exercised 
toward one of several: (a) for the pur- 
pose of qualifying him as a witness 
against others; (b) when others only are 
found guilty; (VII.) the power to cor- 
rect the indictment or information by 
dismissal as to a part: (a) when it con- 
tains several counts; (b) when it con- 
tains only one count;( VIII.) the power 
absolute after new trial granted, or ap- 
peal taken; (I[X.) the power of the re- 
viewing court; (X.) the power to recall 
the dismissal of the prosecution 
| Crueland Unusual Punishment. See 
CRIMINAL LAW. 
District Attorney ; power to dismiss pros- 
ecution as to, see CRIMINAL LAw. 
Evidence; use of photographs in evidence: 
—(I.) In general; (II.) proof of correct- 
ness; (IIL.) as secondary evidence; (1V.) 
discretion of court; (V.) of persons: (a) 
in general; (b) to show likeness of parent 
and child; (c) for identification; (d) of 
} part of body;(VI.) of places; (VIL.) of 
documents: (a) in general; (b) for com- 
parison of handwriting; (c) enlarged 
copies of handwriting; (VIII.) of other 
things; (I1X.) extraneous matter on photo- 
graphs; (X.) X-ray photographs 
Gift. See ADVERSE POSSESSION. 
Indictment; power to correct by dismissal 
as to part 
Municipal Corporations; right of mu- 
nicipality to be a part owner of property 
Nolle Prosequi. See CriminaL Law. 
Photographs, ‘See EVIDENCE. 
Roentgen Ray; photographs 
Seal. See BILLS AND NOTES. 
Shipping. See CARRIERs. 
Slaves. See ADVERSE POSSESSION, 
| Strikes, See CARRIERS. 
Trusts. See BILLs AND NOTES. 
X-ray; photographs 








701 


TR 


737 


815 


The part containing any note indexed will be sent 


with CASE AND COMMENT for one year for $1, 











18 CASE AND 





Among the New Decisions. 





Adverse Possession. 


Possession of land under a parol promise of | 
a gift is held, in Schafer ». Hauser (Mich.) 35 
L. R. A. 835, to be sufficient foundation for | 
adverse possession on the part of the donee, | 
and this is upheld as against a subsequent 
mortgage by the donor. 


Aliens. 
The right of an alien corporation to acquire 
lands ‘‘under mortgage” is held, in Oregon 
Mortgage Co. o. Carstens (Wasb.) 35 L. R. A. 
841, to include an acquisition of the land by 
deed from the mortgagor, where this was done 
in good faith to satisfy the mortgage debt, and 
the original purpose was to make a mortgage, 
and not to transfer the title. 





Appeal. 





The reversal of a judgment on a verdict for 
excessive damages is held, in Smith v. Times 
Pub. Co. (Pa.) 35 L. R. A. 819, to be properly 
authorized by statute, and not to infringe the 
constitutional right of trial by jury. 





Attachment. 





The right of an attachment creditor to have 
a prior attachment set aside because it was 
without legal grounds and based on a false | 
affidavit, and was permitted by the debtor to} 
give a preference, was denied in Blaser Bros. | 
o. First Nat. Bank (Ark.) 35 L. R. A. 765. | 

But an attachment issued upon a debt not | 
due was held, in Davis v. H. B. Claflin Co, | 
(Ark.) 35 L. R. A. 776, to be subject to attack | 
by a junior attaching creditor, where the stat- | 
ute did not authorize attachment for debts not | 
due, under the circumstances of that case. 

The right to file a supplemental affidavit of 
other material facts to show a ground of at- 
tachment, given by W. Va. Code, chap. 106, 
§ 1, is held, in Goodman Bros. & Co. v. Henry | 
(W. Va.) 35 L. R. A. 847, to be one which the | 
court should construe liberally. On the ques: | 
tion whether an amendment could be made to 
prejudice a second lien the court was equally 
divided. 


COMMENT. 


Bills and Notes. 





A corporate seal on a note which is nego- 
tiable in form is held, in Chase Nat. Bank 2. 
Faurot (N. Y.) 35 L. R. A. 605, not to destroy 
the negotiability of the instrument. 

The addition of the word ‘‘ trustee” to the 
name of the payee of a note is held, in Fox e. 
Citizens’ Bank & T. Co. (Tenn.) 35 L. R. A. 
678, not to destroy its negotiability. 

The holder of a note who takes it entirely 
on the security of a policy of life insurance, 
although it is technically delivered prior to 


| maturity, is held, in Hays v. Lapeyre (La.) 35 
iL. R. A. 647, to be entitled to hold the note 
|only for the amount advanced upon it, with 


interest. 

The maker of a note payable to his own or- 
der, who writes his name on the backis held, in 
Ewan ~. Brooks- Waterfield Co. (Ohio) 35 L. R. 
A. 786, not to be an indorser in the legal sense 
of the term, but only a maker, and the note is 
held to be in legal effect payable to the holder 
or bearer. In such a case an indorsement in 
blank by another party before the note is de- 
livered is held to make the latter a prima facie 
surety of the maker. 





Carriers. 





A railroad company selling coupon tickets 
over connecting roads is held, in Chicago & A. 
R. Co. v. Mulford (Ill.) 35 L. R. A. 599, to be 
presumably a mere agent for the connecting 
companies, and not liable for the failure of the 
latter to honor the tickets. 

A person at a flag station at which there is 
no ticket office, who has signified an intent to 
get upon a passenger train that has actually 
stopped there, is held, in Western & A. R. Co. 
v. Voils (Ga.) 35 L. R. A. 655, to be entitled to 
the rights of a passenger. 

The negligence of a passenger in stepping 
on a train when it is going 2 or 3 miles an 
hour is held, in Distler 7. Long Island R. Co. 
(N. Y.) 35 L. R. A. 762, to be a question for 
the jury. 





Conspiracy. 





A patrol of strikers in front of a factory is 
held, in Vegelahn v. Guntner (Mass.) 35 L. R. 
722, to be a private nuisance when insti- 
tuted for the purpose of interfering with the 
business, and it is no justification that the 
motive or purpose of the strikers is to secure 
better wages. 


a. 


ae 
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Constitutional Law. 


A statute exempting the proceeds of life in- 


surance policies from liability for debts is} 


held, in Re Heilbron (Wash.) 35 L. R. A. 602, 
to be unconstitutional if given a retroactive 
effect by applying it to previously existing 
lebts and policies. 


A statute authorizing the killing of animals | 


found neglected or abandoned, or which have 
become useless because of injuries, disease, or 
ige, is held, in Loesch o. Koehler (Ind.) 35 L. 
R. A. 682, to be unconstitutional as depriving 
the owner of property without due process of 
law, so far as it permits such killing without 
notice to him. 


Contracts, 


The law as to contracts against public policy 
is held, in Doane v. Chicago City R. Co. (Ill.) 
35 L. R. A. 588, to be applicable to a contract 
by which a street-railway company purchases 
the consent of a majority of the owners of the 
frontage on a street, in order to secure from 
the common council permission to lay railway 
tracks therein. 

A contract extending the monopoly of a 
patent to an unpatented and unpatentable ar- 
ticle necessary to the operation of a patented 
machine, by a provision that this article shall 
be bought exclusively from the patentee, is 
sustained, in Heaton-Peninsular Button Fas- 
tener Co. v. Eureka Specialty Co. (C. C. App. 
6th C.) 35 L. R. A. 728. 


Corporations, 


The legal capacity of a corporation to take 
property by will in excess of the amount pre- 
scribed by its charter is held, in Congrega- 
tional Church Bldg. Soc. o. Everitt (Md.) 35 
L. R. A. 693, to be a matter which cannot be 
questioned by heirs at law or next of kin, but 
only by the state. 


Counties. 


The annexation of territory to a county is 


Criminal Law. 


Imprisonment for more than 2,160 days in 
default of paying fines aggregating $720, for 
the violation of an ordinance respecting tres- 
| pass upon public parks, is held, in State, ez rel. 
| Garvey, 0. Whitaker (La.) 35 L. R. A. 561, to 
constitute unusual and unreasonable punish- 
ment, where it appears that the accused upon 
what was essentially one complaint was found 


| 


guilty of seventy-two distinct violations of the 
ordinance within one hour and forty minutes. 

The power of a district attorney to enter a 
| nolle prosequi after the conviction of the ac- 


| 


cused is completed is denied, in State, ez rei. 
Butler, 0. Moise (La.) 35 L. R. A. 701. 


Damages. 


The damages in an eminent domain case are 
| held, in Becker v. Philadelphia & R. T. R. 
| Co. (Pa.) 35 L. R. A. 583, not to include the 
diminished value of merchandise or injury to 
business in consequence of a removal of its 
location, compelled by the taking of the prem- 
ises, 

The measure of damages for fraud in a con- 
| tract for the exchange of property is held, in 
Rockefeller v. Merritt (C. C. App. 8th C.) 85 
L. R. A. 633, to be limited to the difference 
between the actual value of the property 
which the plaintiff parted with and that which 
he received. 





Easements. 


An adverse use which is not continuous, but 
| which consists in the use of a dam during 
| certain months of every year for the purpose 
| of sluicing logs, is held, in Swan o. Munch 
|(Minn.) 35 L. R. A. 748, to be sufficient to 
create an easement by prescription, 





Eminent Domain. 


held, in State, ex vel. Childs, v. Crow Wing| Consequential damages for changing the 
County (Minn.) 35 L. R. A. 745, to be subject | grade of a street after it has been opened and 
to attack by quo warranto, and the findings of | used on the natural surface as a grade line are 
the commission in favor of the annexation, al- held, in Blair ». Charleston (W. Va.) 35 L. R. 
though followed by the governor's proclama- A. 852, to be recoverable under a constitu- 
tion making the annexation, are not conclu-| tional provision allowing compensation for 
sive. property damaged. 
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Evidence. 


General reputation in a family as to the 
death of a member, if not derived from dec- 
larations of any deceased member of the fam- 


The right to reinstatement after forfeiture 
of membership in a mutual benefit society for 
default of payments is held, in Carlson ». 
Supreme Council American Legion of Honor 

|(Cal.) 85 L. R. A. 648, to be terminated by the 


ily, is held, in Re Hurlburt (Vt.) 35 L. R. A. | death of the member without payment during 


794, to be inadmissible to show the fact of his | 


death prior to the death of his father. 

A photograph of the scene of an accident is | 
held, in Dederichs v. Salt Lake City R. Co. | 
(Utah) 35 L. R. A. 802, to be admissible in 
evidence to aid the understanding of the facts. 

But in Hampton ov. Norfolk & W. R. Co. 
(N. C.) 35 L. R. A. 808, a photograph of a| 
place is held inadmissible on the question of | 
the existence or nonexistence of a path at a 
certain time, if the picture was taken two years | 


the time allowed for reinstatement, and a 
subsequent tender by the beneficiary within 
that period is unavailing. 

So long as the remnant of a building which 
| is left standing is reasonably adapted for use 


| as a basis upon which to restore the building 
| to the condition in which it was before injury, 


it is held, in Royal Ins. Co. v. McIntyre (Tex.) 

35 L. R. A. 672, that there is no total loss. 
An insurable interest in the life of a son-in- 

law is held, in Adams v. Reed (Ky.) 35 L. R. 


later, after the situation had changed, and a} A. 692, to exist in favor of a woman who with 


: : : | 
map made near the time was already in evi- 
deuce, 


Food. 


A statute making it unlawful to manufac- | 
ture or offer for sale any oleomargarine, or arti- | 
ficial or adulterated butter, whether manufac- | 
tured in or out of the state, unless it is colored 
pink, is held, in State », Myers (W. Va.) 35) 
L. R. A. 844, to be constitutional. 





Innkeepers. 


For thefts by hotel employees from guests 
while asleep in rooms assigned them at a 
hotel, even if they are intoxicated, it is held, 
in Cunningham ov. Buckey (W. Va.) 35 L. R. 
A. 850, that the innkeeper is liable. 





Insolvency. 
An assignment for creditors by lessees of a 
coal mine is held, in Potter v. Gilbert (Pa.) 35 
L. R. A. 580, to be ineffectual to defeat the 


right of the lessor to proceed for a forfeiture | 


for existing defaults and take fixtures at an 


appraised value in satisfaction of claims for | 


breaches of covenants in the lease, 





Insurance, 


A temporory breach of an insurance policy 


by increasing the hazard is held, in Traders’ 
Ins. Co. v. Catlin (Ill.) 35 L. R. A. 595, to 
leave the policy in force after the extra risk 


him as one family keeps a boarding house, 
dividing the profits between them. 

Total blindness resulting from accident is 
held, in Mogé »v. Société de Bienfaisance 
(Mass.) 35 L. R. A. 736, to be within the pro- 
visions of a policy providing for weekly ben- 
efits when one is ‘incapable of working” by 
reason of accident. 





Levy. 





The exemption of the books of a lawyer 
from execution is held, in Equitable Life 
Assur. Soc. 0. Goode (Iowa) 35 L. R. A. 690, 
to exist in favor of a lawyer who gives some 
| time to the work of his profession, which con- 
| tributes to his support, even if he does not 
appear in court, advertise as a lawyer, or earn 
| his living by services as a lawyer. 








Libel. 

A libelous publication concerning a family 
in its collective capacity is held actionable in 
favor of any member of the family, in Fenster- 

| maker v. Tribune Pub. Co. (Utah) 35 L. R. A. 
|611. The case holds that a newspaper article 
| which relates wholly to the private acts of 
|afamily with respect to cruel treatment of a 
child is not privileged. 

The general or managing editor of a news 
paper which publishes a libel is held, in Smith 
v. Utley (Wis.) 35 L. R. A. 620, to be respon- 
sible for the libel, whether he knows of the 
publication or not. 





Life Tenants. 





ceases, if this does not contribute to a subse- 
quent loss. 


An apportionment between life tenants and 
remaindermen is allowed in Greene v. Greene 








d 


CASE AND COMMENT. 21 


~ 





(R. 1.) 35 L. R. A. 790, where a portion of a 
trust fund is recovered after the loss of a part 


of it, so as to make an allowance to the life} 


tenants for the loss of income during the time 
the estate was in course of settlement. The 
amount apportionable to the life tenants for 
such loss of income is held to be the interest 
on the sum which at interest will produce the 
amount recovered. 

The right of a tenant for life to operate for 
oil or gas, or to make an oil or gas lease, is 
denied in Marshall v. Mellon (Pa.) 35.L. R. A. 
816, except where operations for oil or gas 
have been commenced before the life estate 
accrues, 


Money in Court. 





Moneys paid into court and deposited in a 
bank or trust company are held, in Jones ®. 
Merchants’ Nat. Bank (C. C. App. Ist C.) 35 


| 


Public Improvements. 


A personal liability for pavement assess- 
ments is upheld, in Storrie v. Cortes (Tex.) 35 
L. R. A. 666, where the city charter makes it 
alien on property and provides also for suit 
| against the owner. 





Railroads, 





An ordinance to compel a railroad company 
|} at its own expense to keep a watchman and 
| maintain gates where the tracks cross a street, 
| under penalty for failure to do so, is held, in 
| Pittsburg, C.C. & St. L. R. Co. ». Crown 
Point (Ind.) 35 L. R. A. 684, to be invalid un 
der a general grant of power to regulate travel 
on the streets, and enact ordinances for the 
protection of life, health, and property. 
The duty of furnishing a separate passenger 
| train for passengers only, and not for freight 
| and passengers together, is held, in People, ez 


L. R. A. 698, to be exempt from the process! red. Cantrell, v. St. Louis, A. & T. H. R. Co. 
of a litigant without first obtaining consent of | (Ill.) 85 L. R. A. 656, to be implied in the 


the court, and cannot be reached without leave | 
of the court by bills filed against the deposi- 
aries, the clerk, or other persons who have 
been decreed to have an interest in the funds. 


Municipal Corporations, 


The time when a municipal debt comes into 
existence, and not the time when it is due, is 
held, in La Porte v. Gamewell Fire Alarm 
Teleg. Co. (Ind.) 35 L. R. A. 686, to be the 
time which must be considered in applying 


the rule of limitation of indebtedness. If the 


city has already reached the limit a contract 


payable in instalments must be one which the | 


current revenues will pay as fast as the in- 
debtedness comes into existence, together with 
other expenses to which the city is liable. 


The right of a municipal corporation to be | 


a part owner of property is denied, in Ampt 


e. Cincinnati (Ohio) 35 L. R. A. 737, by virtue | 


of the constitutional prohibition against loan- 
ing aid or credit to any company, corpora- 
tion, or association. 





Poll Taxes. 


A poll tax on every male resident over 


twenty-one years of age is held, in Kansas City | 
v. Whipple (Mo.) 35 L. R. A. 747, to be un-| 
constitutional for lack of uniformity, when | 


those who voted at the general city election 
are exempted. 


duty of a railroad company to furnish neces- 
sary rolling stock and equipment for the suit- 
able operation of the road. The sufficiency 
of earnings to justify the expense of such a 
train is held todepend on the earnings of the 
entire system, and not of the mere branch 
over which the train is to run. 


Shipping. 


The effect of a strike on the liability of a 
charterer for delay in unloading is considered 
in Empire Transportation Co. v. Philadelphia 
|& R. C. & I. Co. (C. C. App. 8th C.) 35 L. R. 
A. 623, where it is held that he is not negli- 
gent in chartering a vessel after its employees 
have struck, if there are plenty of other work- 
men ready to work if not prevented by in- 
timidation and violence, and that he is not re- 
quired to pay 25 per cent above the market 
price to strikers who have abandoned the 
employment without warning at a critical 
| time, and used intimidation and violence to pre- 
vent others from working, or to agree not to 
prefer faithful and willing laborers. 


| 





Street Railways. 





An obligation to maintain a street railway 
is held, in San Antonio St. R. Co. ». State, ex 
rel. Elmendorf (Tex.) 35 L. R. A. 662, not to be 
imposed by the grant of a mere privilege to 
| construct and maintain. ‘ 
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The grant of an exclusive privilege for use 
of the streets for street railroad purposes is 
held, in Detroit Citizens’ St. R. Co. 0. Detroit 
(Mich.) 35 L. R. A. 859, to be in excess of the 
powers of a municipal corporation under a 





New Books. 


**Courts and Their Jurisdiction.” By John 


statute providing that its consent must be ob-| D. Works. 2d ed. 1897. The Robert Clarke 


tained, and that the railway shall be under | ©9., Cincinnati, Ohio. 


such regulations, and upon such terms and 
conditions, as the municipality may prescribe. 


Taxes. 


Ice owned by a nonresident, which is stored 
in ice houses from which it is to be taken for 
sale when wanted, is held, in Winkley 0. New- 
ton (N. H.) 35 L. R. A. 
stock in trade employed in the town, although | 
but little of it is to be sold at that place, and 
the most of it is to be taken to another state 
for delivery as wanted. 


756, to be taxable as 


In determining the taxable value of a rail- 
road it is held, in State ov. Virginia & T. R. 
Co. (Nev.) 35 L. R. A. 759, that the earning 
capacity is the main consideration, though 
perhaps not the only one, where the road could 
be replaced for less than its original cost. It 
is also held that prospective improvements to | 
affect the value must be more than possibili- 
ties, and so certain that a business man pur- 
chasing the road would take them into con 
sideration. Also that the cost of replacing a/| 
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worn-out wooden bridge is properly charged to 
expense account in determining the income as 
an element of a tax assessment, and that if a 
steel bridge is made instead, only the difference 
between the two should be charged to con-| 


struction account, 


Voters and Elections. 


A ‘‘vote of the people” by which city bonds 
may be authorized is held, in Bryan 0. Ste- 
phenson (Neb.) 35 L. R. A. 752, to mean a ma- 
jority of the voters of the city, and when the 
vote is taken at the general city election the 
proposition must receive a majority of all 
the votes cast at that election. 


Waters. 


An appropriation of the water of a spring 
for irrigation by the owner of the land on 
which the spring is located is held, in Bruen- 
ing v. Dorr (Colo.) 35 L. R. A, 640, to be un- 
lawful as against a prior appropriator of water 


from a stream into which the water of the| 


spring passes by percolation or seepage. 
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Recent Articles in Caw 
and Reviews. 


Journals 





Suicide Considered as a Mental Epidemic. — 
'14 Medico-Legal Journal, 72. 

Responsibility of the Insane.—14 Medico- 
Legal Journal, 35. 

Sociology, the Growth of the Century.— 
14 Medico-Legal Journal, 23. 

The Legal Test of Insarity.—14 Medico 
| Legal Journal, 15. 
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Duties and Responsibilities of Attending | 
Physicians in Cases of Railway Surgery.—14| 
Medico-Legal Journal, 7. | 

What Shall be Done with Insane Inebriates? | 
—14 Medico-Legal Journal, 1. 

The Future of Railway Surgery.—14 Medico- 
Legal Journal, 202. 

Credible Witnesses and Circumstantial Evi- 
dence.—14 Medico Legal Journal, 191. 

Commitment of the Insane.—14 Medico- 
Legal Journal, 174. 

Commitment of the Insane in New York.— 
14 Medico-Legal Journal, 163. 

The Case of Czynski.—14 Medico-Legal 
Journal, 150. 

Suicide. —14 Medico-Legal Journal, 141. 

Right of Possession of Dead Human Bodies. 
—14 Medico-Legal Journal, 297. 

Compulsory Vaccination.—14 Medico-Legal 
Journal, 270. 

Effect of the Birth of Issue Subsequent to 
the Making of a Will.—3 University Law | 
Review, 246. 

Needed Reforms in Divorce Laws.—3 Uni- | 
versity Law Review, 239. 

Consent in Criminal Cases.—18 Australian 
Law Times, 164. 

The Protection and Education of Children. 
—103 Law Times, 121. 

Remedy for Fraud after Suit on Contract.— 
4 New York Annotated Cases, 93. ; 

When Time is of the Essence of a Contract. 
—4 New York Annotated Cases, 106. 

Introduction of Evidence on Appeal.—4 
New York Annotated Cases, 127. 

Reference of Issues Arising on Motions.— 
4 New York Annotated Cases, 140. 

The Law of Labor and Trade.—26 American | 
Law Register and Review, N. S. 417. 


| 





The Administration of Justice in Japan.— 
36 American Law Register and Review, N. 8S. 
437. 

Copyright in Music.—103 Law Times, 170. 

The Common Law and The Civil Law.—5 
American Lawyer, 305. 

The Republic’s Strength.—5 American | 
Lawyer, 307. 

The Federal Judiciary and The Future of 
American Institutions.—5 American Lawyer, 
310. 

Evolution of The Admiralty Law in Amer- 
ica.—5 American Lawyer, 314. 

The Vendetta—Influence of Kinship in the 
Evolution of Law.—Methodist Review, July- 
August, 1897. ; 


The Humorous Side. 


STENOGRAPHERS AHEAD.—A New York 
judge does justice to the stenographers. He 
says: ‘‘For a long time the fees of referees led 
the procession of fees, and frequently amounted 
to more than the sums paid to counsel. But 


established order cannot always maintain it- 


self. Stenographers looked with jealous eye 
upon this fatness of fees. Modestly, but with 
determination, pertinacity, and legislation to 
aid, they crept up, desire ever keeping pace 
with opportunity, until it has brought them 


}at the top, with appetites whetted and keen 
| scent for more. 


Itis the usual thing now that 
stenographers’ fees are greater than referees’ 
fees.” 


Notice TO THE NEIGHBORHOOD.—A Penn- 
sylvania court held that a conversation be- 
tween one of the parties to an action and the 


| wife of a member of a church was incompetent 


to show notice to the church. The Pennsyl- 
vania women are not gossips. 


A York Stare Vorce.—In Com. ». Wil- 
liams, 108 Mass. 62, a witness identifying a 
burglar by his voice testified that ‘‘he had a 
very interesting, manly, pleasant, smooth, 
gentle, handsome voice, like that of one born 
in this country of foreign parents, a ‘York 
state voice.’” He heard this pleasing voice 
near midnight, saying: ‘‘Keep still or you’rea 
dead man. If you move, I'll take your heart’s 
blood.” 


THe UNnnAsteNED Hacorn.—The item in 
the March ‘‘ Case and Comment” headed ‘‘No 
Pushing,” and reciting the promise of Jobn 
Huggins to pay a debt ‘*‘ whenever convenient, 
but it is understood that Huggins is not to be 


pushed,” has called out a protest from a Ken- 


tucky lawyer. He thinks ‘‘ Huggins” is only 
an allotropic form of the famous ‘‘ Haggin” 
whose promise recorded in 5 Mon. 9, was sub- 
ject to the provision that he should not ‘‘ be 
hastened.” The patriotic Kentuckian says: 
‘‘It may perhaps be doubted whether an ap- 
pellate court is indictable, as also whether a 
cause celébre is subject of larceny, but if so 
the proof would be ample. . . On be- 
half of the Kentucky bar I object to our being 
robbed by a tar heel, or anyone else, of a case 
which has furnished us with one of our most 
familiar proverbs for seventy years.” 
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Oh, just a moment! 


Did you not forget to order 
some book from the pink second 
hand list in Case & Comment last 
month? Just look it up, and see 
if we are not right. There were 
over 20,000 books in the list, and 
some were extraordinary bargains. 

“Are they not mostly sold?” 
Of course we have sold a great 
many, but there were many dupli- 
cates that do not appear as such 
in the list, and, where this is not 
true in nearly every case we can 
give you almost as good a bargain, 
and in some cases a better, from 
copies received since the list was 
made. Write us now wile you 
are thinking of it. The L. C. P. 
Co., Rochester, N. Y. 
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The Alaska Indians 


for hundreds of years have seen the 
Klondike gold at their feet, and have 
never recognized it. 

Are you one of the many adver- 
tisers who have had “Case & Com- 
MENT” pointed out as the best legal | 
medium in the United States, and | 
have never recognized the fact ?| 
Don’t be an aborigine; try it, and | 
demonstrate the fact. 
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Vol. 3, $6, on CriminaL EvipENce, 
and its 23,000 citations cover every 
point of the law on the subject. The 
busy lawyer wants a precedent for 
each point he makes, and that is what 
this work furnishes, 
_ Several noted modern cases involv- 
ing nice questions in evidence are 
treated in extenso, 
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When Judge Seymour D Thompson writes 
‘The makers of the General Digest have car- 
ried such work to a perfection never before 
achieved in this country,” everyone knows he 
means just that. 

No unbiased critic, editorial or professional, 
has ever compared carefully the work in the 
General Digest with other digest work and not 
pronounced it superior in every respect. 

New features in Vol 3, now being added, 
will fairly double its usefulness. Vols 1 and 
2, N S, price $6 each, delivered, on 30 days 
approval, if desired. One sample Quarterly, 
1200 pp., 50 cents (half price). 
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The solution of the 
‘law book question” 1s 
annotated, selected Reports and 


a complete, current Digest 


Case compilations, and digests, which dump into one receptacle 
the refuse, with the valuable case law, are an enormous and _ useless 
expense. And three fourths of the last century’s cases are refuse. 

What use to you are 10,000 authorities to the axiomatic propo- 
sitions that “ parol evidence is not admissible to vary the terms of a 
written contract "— every judge knows that. Anyone knows that 
“a deed given to secure a debt must be considered as a mortgage.” 
What is the use of a citation to such a proposition? Yet that is 
what you must pay for in those century digests and legal encyclo- 
peedias. Valuable matter is lost in an overwhelming mass of 
effete and useless padding. 

What you do want is enlightenment on the different questions 
which come up in your practice, as for example: “ Duty of carrier 
as to passenger taken ill during journey” (note 31 L R A 261); 
“ Assumption by partnership of individual debt of partners” (note 
29 LRA 681). In separate, individual notes every case bearing 
on live questions is given. Take these two notes, which are random 
samples from the Lawyers’ Reports Annotated, and see if in any 
encyclopzedia or digests you can find the same matter upon these 
points in any available form. 

Then you want a current digest. The annotated General Digest 
N _ S is the only one which gives all cases, American and English, 
with all citations, official and unofficial, under a consistent, harmon- 
ious classification. It also gives the cases cited by the judge to the 
point digested, and is annotated by notes giving references to for- 
mer cases to the same effect decided during the century, thus giving 
you all the value of a century digest and none of its inconveniences 
—a century’s law, without a cent of cost. 

The Lawyers’ Reports Annotated and General Digest N S are 
the solution of “the law book question.” 
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